
ENFORCEMENT IN PAKISTAN OF A
FOREIGN JUDGMENT CONFIRMING

ARBITRAL AWARD

(Parallel entitlement approach)

Ijaz Ali Chishti1

Abstract
A foreign arbitral award may be enforced against whom it has
been made by filing a suit on that award in the country of its
rendition and obtain a judgment confirming it and thereafter to
enforce  the  foreign  judgment  against  the  judgment  debtor  in
another country. This may not only happen in a situation when
award holder pleads to confirm the award in the country where
the award has been made but also in a situation where award-
debtor seeks to annul the award in a country where it has been
made  and  consequential  dismissal  of  annulment  proceedings
may ispo facto operate as confirmation of award—such as is the
practice of France. In each of the aforesaid situations there is a
judgment confirming and upholding the award and the award

1 Ijaz Ali Chishti is a Ph. D Law Student in the University of Karachi. In order
to complete his research on the topic “Hurdles in the way to Enforcement of
Foreign Arbitral Award in Pakistan” he visited United Nations Commission for
International Trade Law at Vienna, Austria in 2012 and Columbia Law School,
University of Columbia in the City of New York, USA as Visiting Research
Scholar/Research  Fellow in the year  2013 for  two Semesters.  He has  at  his
credit  two  books  on  “Commentary  on  the  Supreme  Court  Rules,  1980,
published by Federal  Law House Islamabad and some Articles published by
Pakistan Law Journal and Pakistan Legal Digest. He uses family name ‘Chishti’
in all his publication, even though the same is not being officially used along
with his official name.
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itself  as  well.  So,  there  are  two  entitlements—judgment
confirming the award and the award itself.

This write-up firstly approaches this issue by looking into the
USA practice. Then German approach has been discussed. Thereafter,
the practice of Pakistan is discussed with some detail. In the last, all the
debate is summed up with conclusion and recommendations.

2. Introduction

Pakistan is one of the signatories to the New York Convention.
Unlike  the  Geneva  Convention,  1927  there  is  no  need  under  the
Convention  to  get  confirmation  judgment  on  the  award  in  order  to
consider it final. In other words, there is no concept of double exequatur
in the New York Convention,  rather it  purposefully and intentionally
omitted this concept.  Under  the  implementing legislation of  the  New
York Convention—the Act of 2011—an arbitral award may be enforced
under  section  62 which  makes  it  mandatory  on  the  court  having
jurisdiction  to  enforce  the  award  unless  it  falls  within  exceptions.
Whereas, a foreign judgment can be enforced in Pakistan under section
44-A of the Code of Civil Procedure, 1908 of Pakistan (CPC). If these
two paths are open for the party then it gives rise to “parallel entitlement
approach”.3 This  approach  is  being  followed  in  USA4 since  19735.

2 Section 6 of the Act, 2011 reads: “Enforcement of foreign arbitral award.—(1)
Unless  the  Court  pursuant  to  section  7,  refuses  the  application  seeking
recognition  and  enforcement  of  a  foreign  arbitral  award,  the  Court  shall
recognize and enforce the award in the same manner as a judgment or order of a
court in Pakistan.
(2) A foreign arbitral award which is enforceable under this Act, shall be treated
as binding for all purposes on the persons as between whom it was made, and
may accordingly be relied on by any of those person by way of defence, set off
or otherwise in any legal proceedings in Pakistan.”
3 Martin L. Roth, Recognition by Circumvention: Enforcing Foreign Arbitral 
Awards as Judgments under the Parallel Entitlements Approach, 92 CORNELL 
L. REV. 573, 577 (2007)
4 29 F.3d 79 (United States Court of Appeal for the Second Circuit); Professor
George A. Bermann, Domesticating’ the New York Convention: the Impact
of the Federal Arbitration Act, J Int. Disp. Settlement (2011) 2(2): 317-332
5 489 F.2d 1313 (2d Cir. 1973); Martin L. Roth, Recognition by Circumvention:
Enforcing Foreign Arbitral Awards as Judgments under the Parallel 
Entitlements Approach, 92 CORNELL L. REV. 573, 577 (2007).
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Though, in Germany this concept was being followed6 but now it has
been  overturned  by  the  Federal  Supreme  Court  of  Germany  (the
Bundesgerichtshof).7

This issue has not been addressed in the New York Convention,
rather,  it  is  left  with  the  courts  of  States  to  develop  there  own
jurisprudence. However, this “parallel entitlement approach” has given
rise to different consequences and this study shows that Pakistan has
eliminated an attempt for this approach as far back as in 1981.

3. The USA approach
Conflicting judgments on Parallel entitlement approach. 

In  USA  “the  National  Conference  of  Commissioners  on
Uniform  State  Law”  drafted  “Uniform  Foreign  Money-Judgments
Recognition  Act”  and  in  its  annual  Conference  held  in  1962
recommended to all the States of USA to make enactment in accordance
thereof.8 In pursuance of that recommendation different States of USA
enacted this law.9 New York State also brought Article 53 in the New
York Code of Civil  Practice Law and Rules (CPLR) in order to give
recognition and enforcement of money judgments of a foreign country.
According  to  section  5304  of  CPLR,  a  foreign  country  judgment
meeting certain given requirements is considered as conclusive between
the parties. Similarly, the District Columbia’s Uniform Foreign Country

6 Bundesgerichtsh of [BGH] [Federal Court of Justice] Mar. 27, 1984, 48 Neue
Juristische 
Wochenschrift [N.J.W.] 2765 (F.R.G.); Bundesgerichtsh of [BGH] [Federal 
Court of Justice] May 10, 1984, 
48 Neue Juristische Wochenschrift [N.J.W.] 2763 (F.R.G.)
7 http://www.newyorkconvention1958.org/index.php?
lvl=notice_display&id=302&seule=1
8 Even before Uniform Foreign Money-Judgments Recognition Act the foreign
judgment  was  recognized  under  the  principle  “the  comity  of  nations”  as  is
evident from Hilton v. Guyot, 159 U.S. 113 (1895). However, according to this
case the principle to “comity of nations” was further conditioned on reciprocity
principle.
9 Till March 1, 2010 it was in force in 20 states, the District of Columbia, and 
Virgin Islands. Please see, Russell J. Weintraub, International Litigation and 
Arbitration-Practice and Planning, Carolina Academic Press, Durham, North 
Carolina, edition 2011, p. 301 
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Money  Judgments  Act  (D.C.  Code)  recognizes  and  enforces  foreign
judgment within its jurisdiction. 
On the other hand, the New York Convention of 1958 came into force in
the United States of America in 1970 when it brought in implementing
provisions at federal level in the Code for recognition and enforcement
of  foreign  arbitral  awards, i.e., Chapter  2,  Title  9  of  the  US  Code.
According to it any party to the arbitration may within three years apply
to any court having jurisdiction with request for confirming the award
which falls within the scope of the New York Convention. The court is
left with no option but to confirm such award unless it finds that there
exist any of the grounds for refusal to recognition and enforcement as
specified in the New York Convention.10

Though this practice of parallel entitlement—to enforce foreign
judgment  under  CPLR/State-legislation  or  to  enforce  foreign  arbitral
award under the Federal Arbitration Act—in found in a decision of the
second  circuit  rendered  in  197311,  however  two  later  cases  in  some
details  are  worth-mentioning,  especially,  to  clearly  understand  the
conflicting approach of different courts of USA on this particular issue.
In  See  transport  Wiking  Trader  Schiffahrtsgesellschaft  MBH & Co.,
Kommanditgesellschaft  (See  transport  Co.)  v.  Navimpex  Centrala
Navala (Namipex)12, See transport Co, a German corporation was the
owner and operating ships, whereas Navimpex, a Romanian company
engaged in shipbuilding business.  These two companies  reached to a
contract in 1980 agreeing that Navimpex would build four ships for See
transport  Co.  After  arising  dispute  between  the  parties  the  arbitral
tribunal under ICC in Paris rendered an award on March 26, 1984 in
favor  of  See  transport  Co.,  ordering  Navimpex  to  pay  six  million
deutsche marks, plus interest. Navimpex tried to get annulment of the
award but the Paris Court of Appeal dismissed the application on March
4, 1986. In 1988 See transport Co. sued Navimpex in the United States
for the enforcement of the award under the FAA (under the New York
Convention).  The  enforcement  was  initially  granted  by  the  Southern
New York District Court. On appeal the Federal Court of Appeal for the
Second  Circuit  set  aside  the  judgment  granting  enforcement  on  the
ground that limitation period provided in the statute, i.e., three years, to

10 9 USC 207
11 489 F.2d 1313 (2d Cir. 1973), The Island Territory of Curacao v. Solitron 
Devices
12 29 F.3d 79 (2d Cir. N.Y.1994)
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enforce an award under the Convention had expired.13 At the same time,
the Appellate Court also sent back the matter to the District Court with
direction to consider whether the decision of the Paris Court of Appeal
should be enforced. Thereupon, the District Court, instead, enforced the
judgment of the Paris Court of Appeals. The District Court, by applying
parallel  entitlement  approach,  found  that  dismissal  of  Navimpex's
application in Paris  had “conferred exequatur  on the award in Paris”.
Navimpex again appealed the matter before the Court of Appeal for the
Second Circuit  pleading that  the matter  was in fact  a foreign arbitral
award  and  not  a  foreign  money  judgment,  therefore,  it  could  not
enforced as a foreign money judgment. However, the Court of Appeal
did not accede to the ground raised by the appellant believing the French
Court’s decision which conferred exequatur on an arbitral award could
be  recognized  as  “the  functional  equivalent  of  a  foreign  money
judgment”14 therefore, could be enforced as foreign court decree even if
it had just “confirmed an arbitral award”.15 The Court of Appeal held:

“Navimpex’s  unsuccessful  challenge  to  the  award  in  the
French  courts  made  the  award-with-exequatur enforceable
under French law, and the decree accomplishing that result is
to be regarded as a judgment enforceable under Article 53 [of
CPLR].”

However, the Court of Appeal also referred to the Fotochrome
case16, in order to make distinction because in that case the court did not
treat arbitral award rendered in Japan as a foreign judgment, despite the
fact that Japanese law treats arbitral awards as judgment, on the ground
that “there had been no opportunity to challenge the award under the
few  grounds  set  forth  in  the  Convention”.  So,  this  case  has  vividly
endorsed the parallel entitlement approach of the USA.

The second worth-mentioning case is  Comm’ns Imp. Exp. S.A.
(Com S.A) v. Republic of Congo. In this case the parties entered into an
agreement in 1992 for the repayment of certain outstanding debts and
13 989 F. 2d 572 (2d Cir. 1994)
14 The Court dispelled this challeng of the appellant on this statement based on
an earlier judgment of the same Court in the case of  United States v. Salerno
reported as 932 F.2d 117 (2d Cir. 1991)
15 The Court held this on the basis of earlier judgment to Island Territory of 
Curacao v. Solitron Devices, Inc., 489 F.2d 1313 (2d Cir. 1973)
16 517 F.2d 512 (2d Cir. 1975), Fotochrome, Inc. v. Copal Co.
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Caisse  Congolaise  d’Amortissement  (CCA)—a  department  of  the
Congo’s  Ministry  of  Economy,  Finance  and  Planning  endorsed
promissory  notes  in  favor  of  Com.  S.A.  The  contract  contained
stipulation for the resolution of dispute in Paris under ICC. On failure of
the Congo to satisfy its obligation Com S.A commenced arbitration and
succeeded on 27th December 2000 in obtaining an award of over $ 31
million. The Congo did not satisfy the award voluntarily. After about
nine years Com S.A sought to enforce the award in the Queen’s Bench
Division of the High Court of Justice, Commercial  Court  in London,
England and succeeded in obtaining judgment in July 2009 enforcing the
award. Two years later, in September 2011, Com. S.A pleaded an action
in the Southern District  of  New York praying for  recognition of  the
Judgment  of  the  England  High Court  under  the  New York  Uniform
Foreign  Country  Money  Judgments  Recognition  Act,  (New  York
CPLR),  which  was  found  venue  improper,  therefore,  the  Court
transferred the matter to the District Court for the District of Columbia.
The District Court found that Com. S.A relied on the D.C Recognition
Act because it provided 15 years limitation period and did not rely on
FAA because the claim to enforce the award stood barred after three
years  time  provided  therein.  The  Court  dismissed  Com.  S.A
complaint/claim on the ground that  the time period provided in FAA
preempts any maneuver for availing any other time period provided in
any other legislation of the State.  This decision further discussed the
objectives  of  the  New  York  Convention  and  its  implementation
legislation, FAA, by holding that:

“Congress chose to make that ‘carefully crafted framework’ [the New
York  Convention]  applicable  in  this  country’s  courts  by  enacting
enabling  legislation  at  the  federal  level,  with  uniform  federal
procedures  to  govern  the  statute  of  limitations  period,  rather  than
allowing each state  to determine individually the extent to which it
would  recognize  foreign  arbitral  awards.  This  choice  evinces  an
interest in procedural uniformity.”17

The Court  has also tried to downplay this concept of  parallel
entitlement  approach  by  categorically  stating  that  “by  acting  at  the
federal level, Congress ensured that the enforcement of foreign arbitral
awards in the United States would be governed by one set of uniform
‘rules  of  procedure’  rather  than  a  diversity  of  state  ones  as  might

17 2013 U.S. Dist. LEXIS 2518
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occurred  pursuant  to  Article  XI”  of  the  New  York  Convention
authorizing  the  Contracting  States  to  chose  to  either  implement  the
Convention at the federal level or at the sub-national level.18 The Court
further examined the finality concept provided in FAA and held that the
“Congress chose to limit the applicability by a imposing a three-year
statute  of  limitations  on  confirmation  actions.  This  choice  evinces  a
purpose of protecting potential defendant’s interest in finality”.19 This
judgment will seemingly reverse the concept of parallel entitlement, if is
endorsed by the superior courts.

4. The  German  approach—Parallel  entitlement  approach  
abandoned.

In Germany, parallel entitlement approach took birth in 1984 when the
Bundesgerichtsh of (Federal Court of Justice) held in two decisions that
parties which was seeking to enforce foreign arbitral awards had option
either to seek enforcement of the arbitral award under the New York
Convention or to seek enforcement of the foreign judgment confirming
the award under the German law.20 However, this approach was set aside
and  reversed  by  the  Bundesgerichtsh  of  (Federal  Supreme  Court)  in
2009. 21 In this case the award was rendered in the Claimant's favor in
2002 and later on, in 2003, it was confirmed by the California Supreme
Court. The Claimant sought enforcement in 2005 which was granted by
the  Landgericht  (Regional  Court)  Berlin,  which  decision  was  also
affirmed  by  the  Kammergericht  (Higher  Regional  Court  Berlin),  by
applying  parallel  entitlement  approach.  Sitting  on  appeal,  the
Bundesgerichtsh of—Federal Supreme Court-set aside and reversed the
decision  of  the  Regional  Court  (Kammergericht),  which  applied  the
parallel  entitlement  approach,  on  the  ground  that  “it  could  allow an
applicant to circumvent objections to enforcement based on Article V of
the  New  York  Convention.”  The  Court  also  observed  that  this
conception  is  against  the  German  Constitution  which  provides  that
debtor  can be confronted by  creditor  with  one instrument  for  a  debt

18 2013 U.S. Dist. LEXIS 2518
19 2013 U.S. Dist. LEXIS 2518 at page 17
20 Bundesgerichtshof [BGH] [Federal Court of Justice] Mar. 27, 1984, 48 Neue
Juristische Wochenschrift [N.J.W.] 2765 (F.R.G.); Bundesgerichtsh of [BGH]
[Federal  Court of Justice] May 10, 1984, 48 Neue Juristische Wochenschrift
[N.J.W.] 2763 (F.R.G.)
21 Bundesgerichtsh of July 2, 2009 (IX ZR 152/06)
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whereas this concept lead to confront a debtor with multiple instruments
in several proceedings to enforce a debt. The Court also found out that
parallel entitlement approach created unwarranted situation whereby the
judgment of foreign non-European countries can easily be enforced than
the judgment rendered in European countries.22

5. Pakistan’s approach—Parallel entitlement nipped in the buds.

i. Background:  Enforcement  under  Code  of  Civil  Procedure
(CPC)  versus  under  the  Act,  2011—A  foreign  judgment  may  be
enforced under section 44-A of CPC in Pakistan. However, this section
recognizes and gives effect only to those foreign judgments which are
rendered in the superior Courts of the United Kingdom23 or any other
courts of reciprocating countries so specified by the Federal Government
of Pakistan by notification.  Further, this section specifically excludes
execution of an arbitral award, even if the award can be enforced as a
decree or judgment.24

The territorial  scope of this  section is  very limited because it
recognizes those judgments or decrees which are either made in United
Kingdom or in other countries notified by the Federal Government and
the Government has, so far, notified very few countries or territories as
reciprocating territories. The Government of Pakistan has declared: (i)
Fiji; (ii) Colony of Singapur; (iii) Austrialian Capital; (iv) New Zealand
including Cook Islands (including Nive) and Trust  Territory of West
Somoa;  and  (v)  Northern  Territory  of  Australia,  to  be  reciprocating
territories and their Supreme Courts to be the Superior Courts for the
purposes of section 44-A of CPC. On the other hand if we see the scope
of the Act, 2011 it is very vast because it recognizes all those awards
which  are  made  in  any  of  the  Contracting  States  of  the  New York
Convention in addition to those awards which are made in other non-
contracting State but notified by the Federal Government. As per latest
status of the New York Convention 149 countries have become parties

22 Decision dated 2nd July, 2009 of Bundesgerichtshof (IX ZR 152/06)
23 Explanation 1 of section 44-A of CPC explains superior Court as “the High
Court in England, the Court of Session in Scotland, the High Court in Northern
Ireland,  the Court  of  Chancery  of  the County Palatine of  Lancaster  and the
Court of Chancery of the County Palatine of Durham.”
24 Explanation 3 of section 44-A states that a “decree in no case includes an 
arbitration award, even if such award is enforceable as a decree or judgment.” 
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to it.25 Therefore, it is more likely that the provisions of the Act, 2011
would be invoked for  the  purpose of  enforcement  of  foreign arbitral
award in comparison to CPC even if Pakistan allows parallel path.

ii. Defenses against enforcement. Section 44-A of CPC states that
the court shall refuse to execute a decree if it is shown that the judgment:
is not from the court of competent jurisdiction; or is not based on the
merit  of  the  case;  or  prima  facie founded  on  an  incorrect  view  of
international law or it declined to recognize the law of Pakistan when it
was applicable law; or when proceeding culminating to it are “opposed
to natural justice”; or “has been obtained by fraud”; or based on “a claim
founded on breach of any law in force in Pakistan.”

On the other hand defenses against enforcement of an arbitral
award available under the Act, 2011 are strictly limited to those which
are  grounds  where-under  the  court  may refuse  to  enforce  an  arbitral
award. Article V of the New York Convention contains more grounds
for refusal in compare to CPC. Therefore, it might be advantageous for
the award-holder to seek to explore the path provided for in CPC instead
of the Act, 2011. On the contrary, this path might be disadvantageous
for the losing party because there is a larger scope of grounds for refusal
under the Act, 2011. 

Under the Act,  2011 there is  discretion lies with the court  to
enforce an award even if it fall  within any of the grounds for refusal
provided in  Article  V(1)  of  the  New York Convention.  Whereas,  no
such discretion lies with the court under section 44-A of CPC and the
court is mandated by law to refuse execution of the decree or judgment
if it has shown to have fallen within any of the exceptions to refusal,
which have been stated above.
iii. The  Messrs  Elnaval  Navigation  case—parallel  entitlement  

nipped in the buds.

The brief facts of the case are that Messrs Elnaval Navigation
Co. (M. Elnavel) reached an agreement with Rana Shippings, Karachi
(R. Shippings)  for sale of vessel  m. v.  Mimi-M. The agreement also
contained an arbitration clause in order to settle any dispute. Later on,

25 
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/NYConvention_sta
tus.html last visited on 26.04.2013
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dispute arose between the parties and on the petition of M. Elnaval the
Commercial Court Queen’s Bench Division in the High Court of Justice
in London referred  the  matter  to  sole  court-appointed arbitrator.  The
arbitrator held R. Shippings responsible for wrongfully repudiation of
contract and therefore burdened him with damages in the sum of US
$140, 238, together with interest thereon. After the award M. Elnaval
made an  application  under  section  26  of  the  British  Arbitration Act,
1950  before  the  High  Court  of  Justice  Queen’s  Bench.  The  Court
granted application by entitling him to enforce the award as if it were a
judgment and order of that Court. 
Thereafter, M. Elnaval filed an application in the High Court of Sindh,
Karachi under section 44-A of CPC for execution and enforcement of
that decree/judgment passed by the High Court of Justice, Queen Bench
Division,  London.  The  office  of  the  High Court  refused  to  entertain
application on the objection that under Explanation 3(b) to section 44-A
of  CPC  the  arbitration  award  could  not  be  termed  as  a  decree  and
therefore was not executable there-under. On the other hand, M. Elnaval
replied to the objections that said Explanation to the section 44-A “refers
only to arbitration award which have now been converted into decrees
by the Court” therefore, judgment is enforceable.26

The court held that section 44-A of CPC entitles decree-holder
from superior Courts in United Kingdom or any reciprocating States to
get its execution in the same manner as if it is a decree passed by that
executing court. However, Explanation 3 (b) to section 44-A, the court
held, excludes in clear terms the arbitration award from the definition of
decree even if the award is enforceable as a decree or judgment. Though
the  Advocate  General,  Sindh27 suggested  the  Court  to  consider  the
decree for the purpose of execution under section 44-A CPC because
under the law of  England the arbitration award are  made decree and
judgment of the Court, yet the court held:

“The Legislature recognizes only such decrees of the superior
Court  of  U.K.  executable  which  have  been  passed  by  that
Court. It does not recognize any decree which is based on the
award. From the reading of section 44-A and Explanation 3 it
seems  clear  that  decrees  and  orders  based  on  arbitration
awards cannot have the same sanctity which is attached to a
decree passed by a Court  after  hearing and considering the
matter on merits itself. A distinction has been made between

26 PLD 1982 Karachi 104
27 The principle law Officer of the Province of Sindh
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the decrees passed by the Court in a dispute before it and a
decree passed by it on the basis of an award. In the latter case
while passing a decree on the basis of the award, or making
an award a rule of the Court, the Court has limited jurisdiction
on which an award can be challenged. In these circumstances
any  judgment  passed  on  award  cannot  be  at  par  with  a
judgment  passed  by  the  Court  itself  after  hearing  the
parties.”28

The court  categorically  laid  down the  law or  in  other  words
nipped the concept of parallel entitlement in the buds when it clarified
that even if the superior Court of UK has passed a decree or judgment
on the basis of  the award or granted leave to  enforce the award as
decree or judgment of that Court, it cannot be treated as decree under
section 44-A, thereby left only one path for the enforcement of foreign
arbitration  award,  that  was,  enforcement  under  the  Recognition  and
Enforcement (Foreign award) Act, 1937. Now such foreign award can
only be enforced under the Act, 2011. So the approach which Pakistan is
now  following  is  that  any  judgment  confirming  award  merges  into
foreign arbitral award and it has no independent standing, neither can it
be  enforced  in  Pakistan.  This  approach  is  in  consonance  with  the
aspirations of the New York Convention. India also follows the same
approach.29

6. Conclusion
Parallel  entitlement  is  a  concept  which  gives  two  alternative

entitlements  to  the  award-holder.  Normally,  under  the  international
commercial arbitration, the award holder is entitled to enforce its award
in the foreign courts. Whereas, under the parallel entitlement the award
holder is also stood entitled to enforce judgment or decree of the court
rendered either in the annulment of the award proceeding or as a result
of  award  confirmation  proceeding  (Exequatur  proceedings).  In  the
annulment proceedings when an award is challenged and the challenges
failed, the resultant judgment or decree, in some jurisdictions such as in
France, is treated to have confirmed the award. In both the cases, under

28 PLD 1982 Karachi 104 at page 106 (Judgment by Mr. Justice Saleem Akhtar, 
J.)
29 In  East India Trading Co., New York v. Badat & Co., Bombay,  [AIR 1985
Bom. 332], the Court held that an foreign award does not merge in the judgment
therefore  an  application for  enforcing  award  can  be  filed  under  the Foreign
Award (Recognition and Enforcement) Act, 1961.
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this  concept,  the  decree  holder/  award  holder  is  entitled,  either,  to
enforce and award under the New York Convention, or, the decree under
some domestic legislation. However, this concept gave rise not only to
difficulties  of lack of uniformity but  also violation of already settled
principle.  For  example,  as  has  already  discussed  in  the  German
approach,  this  concept  created  unwarranted  situation  whereby  the
judgment of foreign non-European countries can easily be enforced than
the  judgment  rendered  in  European  countries.  The  same  Court  also
found  that  this  concept  was  against  the  principle  of  the  German
Constitution where under the debtor can be confronted by the creditor
with one instrument for a debt whereas this concept lead to confront a
debtor  with  at  least  two  instrument—one  the  award  and  the  other,
judgment or decree.

Further,  as derived from the US practice that this  approach
gave rise to conflicting judgments. Thus, this concept has also lead to
frustration of the purpose of the New York Convention which pleads for
uniformity  whereas  this  concept  gave  rise  to  conflicting  judgments
within  the  jurisdictions  of  one  country,  what  to  say  of  practice  of
different countries. This concept is also stand against the well founded
concept of finality of proceeding, especially, in USA case, where under
the Code of Civil Practice Law and Rules of different States limitation
period for foreign judgment is fifteen years whereas under the FAA, it is
three years. Thus, under FAA, finality protects interests of the defendant
after the three years limitation period.

From the above brief analyses it can easily be concluded that
the High Court of Sindh, Karachi (Pakistan) in the above referred case
saved courts from facing contradictory and unwarranted situations which
has been or being faced in other countries. However, it will be seen how
the High Courts of other Provinces develop law on this issue but it is
recommended that this approach of the High Court of Sindh should be
followed.
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